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Coart of Appeals of the District of Columbia. 


No. 3101. 

Jeremiah Costello, Appellant, 

vs. 

Mary A. Dugan. 


a Supreme Court of the District of Columbia. 

At Law. No. 57741. 

\ 

Mary A. Dugan, Plaintiff, 
vs. 

.Teremiaii Costello, Defendant. 

United States of America, 

District of Columbia , ss: 

He it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the al>ove-entitled cause, to wit:— 

1 Particulars of Demand. 

Filed February 17, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57741. 

Mary A. Dugan, Plaintiff, 
vs. 

Jeremiah Costello, Defendant. 

The plaintiff sues the defendant for rent of premises No. 632 Dela¬ 
ware Avenue S. W., for the month commencing Octolier 21, 1914, as 
per lease, and claims the sum of Fifty dollars and costs.$50.00 

TOOMEY & TOOMEY, 

Attorneys for Plaintiff. 
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Certificate of Municipal Court on Appeal. 

Filed February 17, 101 

******* 

Proceedings. 

Plaintifl s attorneys—Toomey and Toomey. 

Defendant’s attorney—A. II. Bell. 

I'ate. 

1014. 

Xc>v. 80th Bill of particulars and lwuid tiled. 

Summons and copy iss tied returnable Dec. 7—11 
A. M. 

D(m*. 1st Summons returned “summoned as within directed.” 

7th Continued hv defendant to Dec. 14—11 A. M. 

** 

Dec. 14th Trial—witnesses sworn. 

Adjourned to Dec. 23—2 P. M. 

101A. 

Feb. 1st Judgment for plaintiff for $17.00 with interest and 
costs. 

Sth l mlertaking on appeal with Illinois Surety Co., 
surety, approved and filed. 

10th Appeal, record on and papers filed with Clerk of Su¬ 
preme Court. D. C. and notice sent to plaintiff s attor¬ 
neys. 


This is to certify that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers tiled in said cause. 

W itness the Honorable Judges of said Court this 16th day of Feb¬ 
ruary A. D. 10b"). 

F. <i. AUK AM, Clerk , 

By BLANCHE NEFF, 

Assistant Clerk. 

Cost paid by Plaintiff. $8.85 

Costs paid by Defendant.25 


Opinion. 

Filed April 26, 1017. 

******* 

This case is before the Court for determination on an agreed state¬ 
ment of facts. The admitted facts are as follows: 

The plaintiff on November 4. 1911, leased premises 632 Delaware 
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Avenue, southwest, t<> the defendant, for a period of five years, 
•> • beginning November 21, 1911, at a yearly rental of $(>00.00, 

payable in monthly installments of $.">0.00 each on the 21st 
day of each month, the said lease providing “that the said Costello 
will not use the premises for any unlawful or dangerous purposes, 
hut will occupy the same only as a dwelling and restaurant or saloon.” 
Th© words “restaurant and “saloon*’ as used in the lease are ad¬ 
mitted to he synonymous with the word “bar-room.” 

Costello entered into possession of the premises, conducting a bar¬ 
room iu the store part of the premises and using the remainder for 
housekeeping purposes, such possession continuing until about June 
12. 1914. At or about that date, the defendant caused his bar-room 
license to he transferred to another location, without anv notice to 
the plaintiff as provided under the lease, moved his family and prop¬ 
erty, and surrendered the key of the property to the real estate agent. 
Thereafter, suit was instituted in the Municipal Court for one month's 
rent of the premises. l>eginning June 21, 1914. No contest of the 
claim was made, and the rent was paid, together with costs of the 
suit, and defendant continued to pay the monthly rent of said prem¬ 
ise** up to and including October 20, 1914. Tender of the rent of 
said premises to and including October .‘51, 1914, (the expiration of 
the license year) was made, and defendant repeats such tender, 
together with costs of this suit. 

The lease also provided that: 

“If at any time during the continuance of the term hereby de¬ 
mised. the Excise Hoard of the District of Columbia, or any successor 
thereof, shall revoke or cancel any excise license that is now or may 
l>e hereafter granted to the party of the second part or his assigns for 
the sale of liquor upon the aforesaid premises for any reason or cause 
not growing out of or consequent upon the action or conduct of the 
said party of the second part, then and in that event this lease 
4 and all things herein contained, shall cease and determine at 
the election of the said party of the second part.” 

Congress by the Act of March 4. 1913, effective November 1st, 
1914. provided: 

“Hereafter no license shall be granted for the establishment or 
maintenance of a barroom or other place for the sale of intoxicating 
liquors, otherwise than in sealed packages and not to be drunk on 
the premises, in any residence portion of the District of Columbia; 
and it shall he the duty of the excise board to determine in the case 
of each application for license whether the location where the bar¬ 
room is to be located is or is not within the business portion of the 
District, and if not the license shall be denied; and the excise board 
is hereby authorized and required to determine in each case what is 
so far devoted to business as to constitute it a business street or sec¬ 
tion; provided, that no license shall he granted for any saloon or 
barroom on any side of any square, block, or tract of land where less 
than fifty per centum of the foot frontage, not including saloons or 
hotels and clul>s having barroom licenses under this section, is used 
for business purposes; nor shall intoxicating liquors be sold at whole¬ 
sale outside of the business districts as above provided.” 
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Premises 032 is on tlie west si<le of Delaware Avenue, between F 
and (i Streets. This side of the block contains a total foot frontage 
of 285.1 feet, all of it, stive the premises in question, being used for 
residential purposes. 

It is further admitted that from OctolxT 20. 1014, to tin* expira¬ 
tion of said lease, the premises in question were unoccupied and pro¬ 
duced no revenue whatever, except the tender hereinbefore men¬ 
tioned. 


It seems to be well settled that where premises are leaded for saloon 
purposes, the lessee is not released from liability by reason of tbe fact 
that after the execution of the lea^e a change in the law prevents a 
renewal of the license so that the property can no longer be devoted 
to tbe business of selling intoxicating liquors, llecbt v. Acme Coal 
Company, 10 Wvo. 10, 34 L. R. A. (X. S.) 773. and ca-es 
«.) cited in the Court’s opinion. See also Goodrum Tobacco Co. 

v. Potts-Thompson Liquor Company, 133 Ga. 770, 20 L. 1L A. 
(X. S.) 4OS, and ca-es cited in note: O’Byrne v. Ilendlcv, 101 Ala. 
020. 23 L. R. A. (X. S.) 400; Kerley v. Mayer, 10 Misc. 718, 31 
X. V. Supp. 8IS. 

In the course of its opinion, tbe Court in I lech t v. Acme Coal Com- 
panv, supra, used the following language: 

“A provision in the lease for relief from further liability for rent, 
or for an abatement or proportional reduction thereof, in the event 
of a change of the law with reference to the business to be conducted ' 
on the premises, is for the benefit of tbe lessee, and when the land¬ 
lord has no interest in the business to be conducted, a change in the 
law during the term of the lease, whereby such business i< wholly or 
partially prohibited, does not of itself relieve the tenant from his 
obligation to pay tbe rent for the entire term.’’ 

In IIavton v. Seattle Brewing and Malting Company, (>(> Wash¬ 
ington 248, 37 L. R. A. (X. S.) 432, a lease provided that the lessee 

“mav during the term of this lease, earrv on or conduct a retail saloon 
• • • 

business in the building now on tbe north part of said lot four.” A 
law was passed holding that the sale of intoxicating liquors should 
not be permitted in tbe City in which said premises were situated. 
The Court held that this did not nullify the lease. 

Houston Ice & Brewing Co. v. Keenan, 1)3 Texas 70, 88 S. W. 107, 
was an action for rent upon a lease which provided that the premises 
should l>e used for tbe saloon business, which provision the Court held 
precluded the use of the premises for any other purpose. The lease 
was executed and delivered, but, before tbe term began, prohibition 
was voted under a local option law. It was held that the action was 
maintainable, notwithstanding that the sale of intoxicating liquors 
was unlawful. The Court said: 


“Appellant knew that by a vote of the people under the 
0 existing statute referred to, the “saloon business,” which in¬ 
cluded the side of intoxicating liquors, might be prohibited 
before the beginning of the lease term. This was a probable con¬ 
tingency which an ordinarily prudent man should have foreseen and 
provided for in his contract, and having failed to so do he took tbe 
risk upon himself and must abide the consequences.” 
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The above cited cases are representative of the cases on this point. 
There is some conflict (see Heart v. East Tennessee Brewing Com¬ 
pany, 10 L. R. A. (X. S.) 9(>4, 113 S. \V. 3(H (Tenn.). But this 
latter case has Been criticised and the weight of authority clearly is 
to the effect that, under circumstances such as cited above, the lease 
is not voided. 

In the case at bar, the lessee did protect himself against the hap¬ 
pening of one contingency, namely, the revocation of his license bv 
the Excise Board. He did not, however, protect himself, as he might 
well have done, against legislation by Congress on the subject. The 
lessee knew, or was bound to know, that Congress might, at any time, 
entirely prohibit the sale of intoxicating liquors in the District, or 
regulate the sale in any reasonable manner it saw tit. As the Texas 
Court said, in the case just cited, ‘‘this was a probable contingency 
which an ordinarily prudent man should have foreseen and pro¬ 
vided for in his contract, and having failed to so do he took the risk 
upon himself and must abide the consequences.” 

That the defendant was precluded from using the premises as a 
saloon was in no wise due to the action of the Excise Board, but it 
was the Act of Congress that caused this situation. This action by 
Congress was not anticipated in tbe clause of the lease which is relied 
upon as justification for the non-payment of rent. It cannot 
7 Ik? contended that the license was in fact “revoked” or “can¬ 
celed'’ by the Excise Board. The defendant, in fact, caused 
his bar-room license to be transferred to another location, without 
notice to the plaintiff as provided for in the lease, and vacated the 
premises. It does not require at all a strict construction of the pro¬ 
vision relied on to say that it does not cover the facts as developed 
in this case. 

Tn view of the foregoing, it seems clear that judgment must be 
entered for tbe plaintiff for the sum claimed, and it is so ordered. 

Bv the Court: 

WALTER I. McCOY, Justice. 


Supreme Court of the District of Columbia. 

Friday, April 27th, 1917. 

Session resumed pursuant to adjournment, lion. F. L. Siddons, 
Justice presiding. 

******* 

Before Justice McCoy. 

Come now the parties hereto by their respective attorneys of record 
and waive trial before a jury and agree to try this cause before the 
court, without a jury upon the agreed statement of facts filed herein. 
Whereupon the same being heard and submitted, the Court finds in 
favor of the plaintiff for the sum of Fifty Dollars. 

Whereupon, the defendant by his attorney waiving the right to 
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file a motion for a new trial, judgment is ordered. Wherefore, 
<S it is considered that the plaintiff herein recover of the defend¬ 
ant the sum of Fifty Hollars, (JfoO.OO) with interest from 
October 21st. 15>14. together with costs of suit to he taxed hv the clerk 
and have execution thereof. From the foregoing judgment the de¬ 
fendant hv his attorney of record Mr. I\ II. Marshall, in open court, 
notes nn appeal to the Court of Appeals: whereupon, the penalty of 
a Umd to ojHTate as a supersedeas, is hereby fixed in the sum of One 
Hundred Hollars. 


M( ntonnuhnu. 


Mav S. 


1017.—Su|iorsedeas bond approved and filed. 


Axxiymiltnfs of Error. 
Filed Mav 11). 11)17. 


The Trial Court committed error in the above entitled case, as 
follows: 

1. In overruling the motion to find for the defendant, upon the 


case stated. 

2. In finding for the plaintiff upon the ease stated. 

o. In giving judgment for the plaintiff. 

4. In ruling that the defendant was not discharged, hv operation 
of law. from the obligation of his lea.-e with plaintiff, by reason of 
the provisions of the \<t of Congress of March 4. 1913, providing an 
Excise Law for the District of Columbia. 


A. II. BELL, 

I\ II. MARSHALL, 

Attorneys for Defenihint. 


1) Supreme Court of the District of Columbia. 

Monday, May 21st, 1917. 

Session resumed pursuant to adjournment, lion. F. L. Siddons, 
Justice presiding. 

******* 

Before Judge McCoy. 

The Court having this day signed the hill of exceptions, taken at 
the trial of this cause as of the time of the noting thereof now hereby 
orders the same of rcord nunc pro tune. 
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Designation of Record. 
Filed Mav 23, 1917. 


To the Clerk: 

Please prepare transcript of record on appeal to the Court of 
Appeals in the above entitled case, to include the following: 

1. Transcript of record of proceedings of Municipal Court, and 
particulars of demand tiled in said Court. 

2. Opinion of this Court. 

3. Judgment; appeal noted in open Court; amount of bond to 
operate as supersedeas fixed at $100; supersedeas bond approved and 
tiled. 

4. This designation. 

A. 11. BELL, 

P. 11. MARSHALL, 
Attorneys for Defendant . 


10 Supreme Court of the District of Columbia. 

United States ok America, 

District of Columbia, ss: 

L John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 9, 
lmth inclusive, to he a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause NO. f>7741 at Law, wherein Mary A. 
Dugan is Plaintiff and Jeremiah Costello is Defendant, as the same 
remains upon the files and of record in said Court. 

Tn testimony whereof. 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
(>th dav of June, 1917. 

«L ' 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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11 Tn tho Supreme Court of the District of Columbia. 

At Law. No. 57741. 

Mary E. Dugan, Plaintiff, 
vs. 

Jeremiah Costello, Defendant. 

Hill of Exceptions. 

He it remembered, that this case came on to l>e heard, before Mr. 
Justice McCoy, without a jury, upon the following agreed statement 
of facts: 

“Case Stated. 

The admitted facts are as follows: 

Mary E. Dugan, the plaintiff, is the owner of premises No. 632 
Delaware Avenue, South West, Washington, D. C. On November 4, 
11111, she leased same to Jeremiah Costello, the defendant, for “the 
period of live years, beginning November 21, 1911, and ending Octo¬ 
ber 20, 1016, at the yearly rental of $600.00, payable in monthly 
installments of $50.00 on the 21st day of each month, beginning No¬ 
vember 21. 1011. A copy of said lease is hereto annexed as part 
hereof. Costello, on the execution of said lease, entered into pos¬ 
session of the demised premises, lie conducted a bar-room in the 
store part of said premises and used the remainder thereof for house¬ 
keeping purposes. Such possession continued until aUnit the 12th 
day of June 1914. At or about that date, the said Costello caused 
his bar-room liquor license to he transferred from said premises to 
another location, without any notice to said plaintiff as provided 
under said lease, moved his family and property therefrom and sur¬ 
rendered the key of said premises to the person who had theretofore 
acted as the rental agent of said real estate. On July S, 1914, the 
plaint ill* sued the defendant, in this Court (No. 29710) for $50.00 
for one month s lent of said premises beginning June 21, 1914; that 
no contest of the plaintiff s claim was made, hut the rent sued 

12 for and the costs of the case were paid bv the defendant’s at- 
tornev to the attorney for the plaintiff, who at the time noti¬ 
fied plaintiff's attorney that said Costello would pay the rent only 
until November 1. 1914. Defendant's attorney from this time con¬ 
tinued to pay the monthly rent of said premises to the plaintiff’s at¬ 
torney, paying the same up to and including October 20, 1914, and 
tendered the rent of said premises, and now tenders same, up to and 
including October 31. 1914, together with the costs of this suit. 

Said lease providing: 

‘That the said Costello “will not use the said premises for any un¬ 
lawful or dangerous purposes, hut will occupy the same only as a 
dwelling and restaurant or saloon.'' ' 
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The words “restaurant” and “saloon” as used in said lease are 
synonymous with the word “bar-room.” 

Said lease also providing: 

‘That if at any time during the continuance of the term hereby 
demised, the Excise Hoard of the District of Columbia, or any suc¬ 
cessor thereof, shall revoke or cancel/ any excise license that it now 


or may he hereafter granted to the party of the second part or his 
assigns for the sale of liquor upon the aforesaid premises for any 
reason or cause not growing out of or consequent uj>on the action or 
conduct of the said party of the second part, then and in that event 
this lease and all things herein contained, shall cease and determine 
at the election of the said party of the second part.’ 

That the demised premises, No. (>.‘>2, are on the West side of Dela¬ 
ware Avenue, between E and (5 Streets. That the following are 
physical facts of the Delaware Avenue side of said block. 


Total foot frontage. 285.1 

Foot frontage of premises 032. 23 

Foot frontage excluding No. 032. 202 

Foot frontage used for business purposes, excluding No. 632. None 
Foot frontage used for residential purposes. 202 


That by an Act of Congress of March 4, 1013, providing an Excise 
Liquor Law for the District of Columbia, and repealing all existing 
liquor laws and regulations, the following paragraph, which was to 
and did go into effect Noveml>er 1, 1014, provided: 

‘Hereafter no license shall he granted for the establishment 
13 or maintenance of a bar-room or other place for the sale of 
intoxicating liquors, otherwise than in sealed packages and 
not to be drunk on the premises, in any residence portion of the Dis¬ 
trict of Columbia; and it shall be the duty of the excise board to de¬ 
termine in the case of each application for license whether the loca¬ 
tion where the bar-room is to be located is or is not within the busi¬ 
ness portion of the District, and if not the license shall be denied; 
and the excise board is hereby authorized and required to determine 
in each case what is so far devoted to business as to constitute it a 
business street or section; Provided, That no license shall be granted 
for any saloon or bar-room on any side of any square, block, or tract 
or land where less than fifty per centum of the foot frontage, not in¬ 
cluding saloons or hotels and clubs having bar-room licenses under 
this section, is used for business purposes; nor shall intoxicating 
liquors be sold at wholesale outside of the business district as above 
provided.’ 

That from Octol>er 20, 1014, to the expiration of said lease, the 
premises in question were unoccupied and produced no revenue what¬ 
ever. except the tender herein/ofore mentioned. 

The question before the Court is whether, under the provisions of 
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the lease and the provisions of the Excise Act of March 4, 1013, de¬ 
fendant is liable for the rent of said premises after November 1, 1914. 

(Signed) TOOMEY TOOMEY, 

Attorney- for Plaintiff. 
ALEXANDER II. BELL, 
Attorney for Defendant.” 

And the same having been read to and considered by the Court, 
and after argument bv counsel for the respective parties, counsel for 
the defendant moved the Court to find for the defendant, upon said 
stated case, upon the ground that the Act of Congress of March 4, 
1013, discharged defendant, by operation of law, from the obligation 
of his lease with plaintiff, because, under the provisions of 
14 said Act, occupation of the demised premises for saloon or bar¬ 
room purposes would have been unlawful after October 31, 

1914. 

But the Court overruled said motion, to which ruling, exception 
was dulv reserved bv defendant's counsel, and allowed bv the Court, 
and the Court found for the plaintiff, to which exception also was 
reserved on behalf of defendant and allowed by the Court. 

After the noting of said exceptions, and the making of the same a 
part of the record, which is also made a part hereof, and to make 
the matters and things hereinbefore stated a part of the record, in 
order that defendant may have this case reviewed on appeal, he now 
moves the Court to sign and seal this bill of exceptions, which is 
accordingly done, now for then, this '1 1st day of May, 1917. 

WALTER I. McCOY, 

.Justice, [seal.] 


Satisfactory. 

TOOMEY k TOOMEY, 

Att'ys — Mary A . Dugan. 

P. If. MARSHALL, 

Of Counsel for Jeremiah Costello. 

13 \ Endorsed: 1 Law No. 37741. Mary E. Dugan vs. Jere¬ 

miah Costello. Bill of Exceptions. A. II. Bell, P. IT. Mar¬ 
shall. Att'ys for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3101. Jeremiah Costello, appellant, vs. Mary A. Dugan. Court of 
Appeals, District of Columbia. Filed Jim- 13, 1917. Henry W. 
Hodges, clerk. 






